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Legal Challenge to the Death Penalty Begins in Texas

| By JANES C. MokLEY
¢ Publkshed: Decamber §, 2010

¢ HOUSTON — The death peralty went on trial Monday in Fexas, a
¢ state where more prisoners are executed every year than in any other
i and where exonerations of people on death row occur with surprising

: regularity.
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Lawyers for John E. Green Jr., who REPRINTS

stands accused of murdering 1 woman

SHARE

in front of her children, ave arguing
that the death penalty as carried out in
Texas violates the Constitution
because there is a high risk innocent
people will be executed,

The hearing stems from a routine argement defease
lawyers make in most death pepalty cases. Judges rarely
grant the motion, however, because the Sgpreme Court has
repeatedly upheld the death penalty as outside of the ban

 cansideraian on cruel and unusual punishment.

: But Judge Kevin Fine, a Democrat elected last year,

i shocked many Texans by giving the argument serious consideration. As a result, his

: eourtroom in downtown Houston became a forum Monday for defense lawyers to present a
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Before the hearing started, Mr, Curry argued that the Supreme Court had already ruled

that the risk of an innocent person might be executed did not make the death penalty

unconstitutional. He also said Mr. Green had no standing to challenge the law, since he
¢ had yet to be convicted.

© Mr. Curry argued that the fact that some innocent people hiad been wrongly convicted and
condemned to death did not mean the evidence in Mr. Green's case was faulty.

But Richard Burr, one of the defendant’s lawyers, said wrongful convictions happened so
frequently in Texas that Mr. Green was at serious risk of ending up on death row. He also
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‘said the chances of overturning a bad conviction on appeal were low in Texas, which
| requires a defendant to show “no reasonable juror” would have convicted him,

“There is no safety net,” My, Burr said.

Still, Judge Fine, a maverick former defense attorney who talks openly of his past as a
¢ recovering aleoholic and has tattoos depicting his struggle with addiction, ruled the hearing
¢ should go forward.

To prevail, the defense must show the death penalty statute in Texas vielates the Eighth Eminem leads Grammy
 Amendment ban on cruel and unusual punishment because it ereates a risk that innocent nominations
. people will be convicted and put to death. ALSO INARTS »

© 'Texas has executed 464 people for murder in the last three decades, more than any other Building musaums, and a fresh Arab identity
! state, and the death penalty has widespread support here. But in at least 12 cases since
1973, people on death row in Texas have been exonerated. In addition, questions have
been raised about the convictions of two men already executed for their crimes — Cameron  ADVERTISEMENTS
! Todd Willingham and Claude Jones.

| Mr. Willingham was put to death in 2004 after being convicted of burning down his home

© in Corsicana in 1991, killing his three children. His guilt is now in question as arson experts
* have found fault in the evidence against him. Mr. Jones was executed in 2000 for the 1089 fulus The New Yaock Times on Twltier
¢ Idlling of a liguor store owner near Point Blank. After his death, a DNA test showed that a

i hair that had linked him to the crime scene did not belong to him. The new kssue of Tis hens
. Both cases are EXI]ECth to be raised during the hea.ring. See the news in e making, Wateh

TitnesCasl, a caily pews video,

* the first witness. He said that since 1973, at least 138 people sentenced to death had been

i exists today,” he said.

“The mistakes are happening at the trial level,” Mr. Dicter said. “And then you get into the
. appellate level where the focus is on legal problems that might have occurred, not on
¢ whether you gat the right person.”

¢ Aversion of this article appeared In print en December 7, 2010, on
. page A19 of tha New York adifian,
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Richard C. Dicter, the director of the Death Penalty Information Center in Washington, was

later exonerated. “There certainly is a risk of executing the innocent and that risk still 3 THE NEW Essential Business’
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